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STATEMENT OF BASIS OF JURISDICTION 

The Michigan Constitution authorizes “either house of the legislature to request the opinion 

of the supreme court on important questions of law upon solemn occasions as to the 

constitutionality of legislation after it has been enacted into law but before its effective date.”  

Const 1963, art 3, § 8.  Both the Michigan Senate and Michigan House of Representatives have 

timely requested an advisory opinion from this Court on the constitutionality of 2018 PA 368 and 

2018 PA 369, which laws will take effect on March 29, 2019.  This Court therefore has jurisdiction 

pursuant to Const 1963, art 3, § 8 and MCR 7.303(B)(3). 
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STATEMENT OF QUESTIONS PRESENTED 

I. WHETHER THIS COURT SHOULD EXERCISE ITS DISCRETION TO GRANT 
THE MICHIGAN LEGISLATURE’S REQUEST TO ISSUE AN ADVISORY 
OPINION IN THIS MATTER? 

Michigan Legislature answers: YES 

II. WHETHER CONST 1963, ART 2, § 9 PERMITS THE LEGISLATURE TO ENACT 
AN INITIATIVE PETITION INTO LAW AND THEN SUBSEQUENTLY AMEND 
THAT LAW DURING THE SAME LEGISLATIVE SESSION? 

Michigan Legislature answers: YES 

III. WHETHER 2018 PA 368 AND 2018 PA 369 WERE ENACTED IN ACCORDANCE 
WITH CONST 1963, ART 2, § 9? 

Michigan Legislature answers: YES 
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INTRODUCTION  

The Michigan Constitution authorizes the Michigan Legislature to seek the opinion of this 

Court “on important questions of law upon solemn occasions as to the constitutionality of 

legislation.” Const 1963, art 3, § 8.  Recognizing it is the rare occasion on which this Court is 

properly called upon to exercise its judicial power to issue an advisory opinion, the Michigan 

Legislature has not made such a request in nearly 40 years.
1
 However, such an extraordinary 

circumstance, one that impacts virtually every employer and millions of employees throughout the 

state, presents itself here, thereby justifying the exercise of this Court’s discretionary power to 

issue an advisory opinion. 

At the heart of this matter is the authority of the Michigan Legislature to amend an initiated 

law during the same legislative session in which the Legislature enacted that law.  Yet this request 

concerns much more than a question of legislative power, because absent this Court’s opinion on 

the constitutionality of two public acts passed by the Legislature and approved by the Governor in 

December 2018, businesses and employees across Michigan will soon be faced with significant 

uncertainty with respect to wages and benefits.
2
 This urgent request therefore falls squarely within 

the proper exercise of this Court’s power to issue an advisory opinion, as it would prevent an 

unnecessary waste of resources through certain and protracted litigation, while providing needed 

clarity to businesses and employees regarding the application of important laws governing 

mandatory wages and employment benefits. 

1
 See Advisory Opinion on Constitutionality of 1982 PA 47, 418 Mich 49; 340 NW2d 817 

(1983) (involving the last known request for an advisory opinion by the Michigan Legislature). 

2
See, e.g., Oosting, Minimum Wage Group Vows to Sue if GOP ‘Weakens’ Proposal, Detroit 

News (September 4, 2018) available at <https://www.detroitnews.com/story/news/local/michigan/ 
2018/09/04/minimum-wage-michigan-proposal/1192695002/ > (accessed on February 28, 2019). 
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Therefore, the Michigan Legislature respectfully requests that this Honorable Court grant 

its request for an advisory opinion and find that the subject laws were constitutionally enacted, in 

response to the following questions submitted to the Court: 

1. Does Const 1963, art 2, § 9 permit the Legislature to enact an initiative petition into law 

and then subsequently amend that law during the same legislative session?

2. Were 2018 PA 368 and 2018 PA 369 enacted in accordance with Const 1963, art 2, § 9? 

STATEMENT OF FACTS 

The Michigan Constitution reserves to the people the power to propose laws, directly or 

indirectly, called the initiative. The indirect method, involved here, requires that a law proposed 

by initiative first be submitted to the Legislature for consideration, which must either enact or 

reject the proposal within 40 session days from the time it is received.  Const 1963, art 2, § 9. 

When the Legislature adopts a law proposed by initiative, the people are merely proposing the 

initiated law, and the Legislature is enacting the law.  Frey v Dir of Dep’t of Soc Servs, 162 Mich 

App 586, 596; 413 NW2d 54, 59, aff’d sub nom Frey v Dep’t of Mgmt & Budget, 429 Mich 315; 

414 NW2d 873 (1987). 

Pursuant to this procedure, on July 30, 2018, the Secretary of State filed with the Michigan 

Legislature an initiative petition proposing the enactment of the “Earned Sick Time Act,” which 

generally would require that employers provide their employees with paid sick leave.  Also, on 

August 27, 2018, the Secretary of State filed with the Michigan Legislature an initiative petition 

proposing the enactment of the “Improved Workforce Opportunity Wage Act,” which generally 

would provide for a new minimum wage.

On September 5, 2018, within the 40 days permitted by the Constitution, the Michigan 

Legislature voted to enact the Improved Workforce Opportunity Wage Act, which was later 

assigned 2018 PA 337. (Exhibit 1).  Because 2018 PA 337 was not given immediate effect, it was 
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not scheduled to take effect until March 29, 2019.
3

See Frey, 429 Mich at 340.  Also, on September 

5, 2018, within the 40 days permitted by the Constitution, the Michigan Legislature voted to enact 

the Earned Sick Time Act, which was later assigned 2018 PA 338.  (Exhibit 2).  2018 PA 338 was 

likewise not given immediate effect and therefore was not scheduled to take effect until March 29, 

2019.  See also Journal of the Senate, No. 66, p 1673 (Exhibit 3).

After enacting the initiative proposals, the Legislature began considering amendments to 

the new laws, eventually introducing 2018 SB 1171 and 2018 SB 1175 on November 8, 2018.  At 

that time, some groups questioned the authority of the Legislature to amend a voter-initiated law 

enacted by the Legislature during the same legislative session, frequently citing a conclusory 

opinion of former Attorney General Frank Kelley that lacked any meaningful legal discussion or 

analysis.
4
 Although the Legislature steadfastly believed it had the authority to amend the recently 

enacted initiative proposals, in an effort to resolve any public uncertainty, the Senate Majority 

Leader requested a formal opinion from Attorney General Bill Schuette regarding the question. 

On December 3, 2018, Attorney General Schuette formally responded to the request, opining after 

thorough discussion “that article 2, § 9 of the Michigan Constitution does not prohibit the 

Legislature from amending a legislatively enacted initiated law during the same legislative session 

in which the Legislature enacted the initiated law.” OAG, 2018, No. 7,306, p 1, at 5 (December 3, 

2018), Exhibit 5. 

Shortly thereafter, on December 4, 2018, the Michigan Legislature passed 2018 SB 1171 

and 2018 SB 1175.  Both of the bills were subsequently approved by the Governor and assigned 

3
 See House Concurrent Resolution 29 of 2018 (providing for final adjournment of the 99th

Legislature on December 28, 2018). 

4
 See, e.g., note 2; see also OAG, 1964, No. 4,303, p 309, at 311 (March 16, 1964), Exhibit 

4. 
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2018 PA 368 (amending the Improved Workforce Opportunity Wage Act) and 2018 PA 369 

(amending the Earned Sick Time Act). (See Exhibits 6 and 7).  Neither of the amendatory bills 

were given immediate effect, so they will take effect on March 29, 2019.

On February 13, 2019, mere months after the recent opinion by Attorney General Schuette, 

a new request for a formal opinion was submitted to Attorney General Dana Nessel concerning 

the authority of the Legislature to amend a legislatively enacted initiated law during the same 

legislative session in which the Legislature enacted the initiated law. (See Exhibit 8).  The latest 

request focuses on precisely the same issue addressed by Attorney General Schuette in December 

2018, and appears to be seeking a contrary opinion from the newly elected Attorney General. 

Regardless of the motivation for the request, it nevertheless casts doubt on the status of legislation 

prescribing the minimum wage rate and other mandatory employment benefits to the detriment of 

employers and their employees who depend on a stable and defined regulatory environment. 

On February 20, 2019, in an effort to finally resolve this issue, and recognizing the 

necessity for employers and employees in this state to have certainty with respect to pay and 

benefits as well as the time sensitivities at issue, the Michigan House of Representatives and the 

Michigan Senate each passed a resolution seeking an advisory opinion from this Court to resolve 

this important constitutional question.
5
 Requests for an advisory opinion were thereafter promptly 

filed with this Court.   

5
  Senate Resolution 16 of 2019 and House Resolution 25 of 2019. 
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ARGUMENT 

I. This Court Should Exercise Its Discretion To Grant The Michigan Legislature’s 
Request For An Advisory Opinion. 

The Michigan Constitution of 1963 grants this Court the authority to issue an advisory 

opinion on important questions of law as to the constitutionality of legislation that has yet to go 

into effect.  More specifically, it provides: “Either house of the legislature or the governor may 

request the opinion of the supreme court on important questions of law upon solemn occasions as 

to the constitutionality of legislation after it has been enacted into law but before its effective date.” 

Const 1963, art 3, § 8. 

This request was made following the enactment of 2018 PA 368 and 2018 PA 369 but prior 

to their effective date and concerns the constitutionality of the legislation.  Therefore, for purposes 

of this Court’s consideration of whether to grant the Legislature’s request to issue an advisory 

opinion, the relevant inquiry is whether this request concerns “important questions of law” upon a 

“solemn occasion.” 

The requirement that the request concern “important questions of law” has been 

consistently interpreted to require the party making the request to “particularize any claims of 

unconstitutionality” on which the party wishes the Court to speak.  In re Request for Advisory 

Opinion, Enrolled House Bill No 5250 (Being 1975 PA 227), 395 Mich 148, 149; 235 NW2d 321 

(1975); In re Advisory Opinion re Constitutionality of 1974 PA 242, 394 Mich 41, 53; 228 NW2d 

772 (1975). “A request stated too broadly cannot be considered.” In re Request for Advisory 

Opinion, Enrolled House Bill No 5250, 395 Mich at 149. 

This request for an advisory opinion is narrow and particularized, specifically whether a 

law proposed by initiative and enacted by the Legislature pursuant to Const 1963, art 2, § 9 can be 

amended within the same legislative session in which the initiated law was enacted.  Accordingly, 
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the present request is considerably more narrow than previous requests this Court has agreed to 

consider.  See, e.g., In re Request for Advisory Opinion Regarding Constitutionality of 2005 PA 

71, 474 Mich 1230; 712 NW2d 450 (2006) (granting a request involving the question of whether 

certain voter identification requirements would “violate either the Michigan Constitution or the 

United States Constitution”); In re Request for Advisory Opinion Regarding 2011 PA 38, 490 Mich 

295, 300; 806 NW2d 683 (2011) (granting a request to answer: “(1) whether reducing or 

eliminating the statutory exemption for public-pension incomes as described in MCL 206.30, as 

amended, impairs accrued financial benefits of a ‘pension plan [or] retirement system of the state 

[or] its political subdivisions’ under Const 1963, art 9, § 24; (2) whether reducing or eliminating 

the statutory tax exemption for pension incomes, as described in MCL 206.30, as amended, impairs 

a contract obligation in violation of Const 1963, art 1, § 10 or US Const art I, § 10(1); (3) whether 

determining eligibility for income-tax exemptions on the basis of total household resources, or age 

and total household resources, as described in MCL 206.30(7) and (9), as amended, creates a 

graduated income tax in violation of Const 1963, art 9, § 7; and (4) whether determining eligibility 

for income-tax exemptions on the basis of date of birth, as described in MCL 206.30(9), as 

amended, violates equal protection of the law under Const 1963, art 1, § 2 or the Fourteenth 

Amendment of the United States Constitution”). 

The request here poses a single dispositive question based on one section of the Michigan 

Constitution.
6
 It is a narrow, specific, and particularized constitutional question, requiring no 

factual record to be developed, thereby easily satisfying this requirement. 

6
 Although the request poses two distinct questions, the answer to the first question is 

almost certainly dispositive of the matter. 
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Thus, the sole remaining question is whether this constitutes a “solemn occasion” for 

purposes of Const 1963, art 3, § 8.  As was explained at the Constitutional Convention, based on 

case law interpreting a similar provision in the Massachusetts Constitution, “[b]y a solemn 

occasion the constitution means some serious and unusual urgent need.” 1 Official Record, 

Constitutional Convention 1961, p 1543.  Both houses of the Legislature have not made a joint 

request to this Court for an advisory opinion in nearly 40 years and clearly do not make such 

requests lightly.
7
 Through this process, the Michigan Legislature is requesting expedited judicial 

review of an important constitutional question that concerns virtually every employer and 

employee in the state of Michigan.  In the private sector alone, there are more than 200,000 

businesses and almost 4,000,000 employees that could be impacted by this legislation.  Indeed, it 

is difficult to imagine a circumstance in which an advisory opinion is more needed to provide 

certainty going forward, given the sheer breadth of impact to the people of this state. 

Employers have been operating under the reasonable assumption that 2018 PA 368 and 

2018 PA 369 are the current state of the law and are prepared for those changes to go into effect 

on March 29, 2019.  However, if questions regarding the constitutionality of the legislation remain 

due to a subsequently issued Attorney General opinion and this issue is left unresolved while the 

parties engage in protracted litigation, employers will be placed in an extremely precarious 

position.  Should they abide by the initiated laws as first enacted by the Legislature or, 

alternatively, abide by the laws as amended and face potential litigation and enforcement action?  

It is self-evident that employers of this state need certainty as to the mandatory minimum wage 

rate and other employment benefits.  Not only does a lack of certainty expose employers to 

potential legal and enforcement actions, there is also the significant financial uncertainty it poses 

7
 See note 1. 
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on the businesses themselves, including whether layoffs or other significant operational changes 

may be necessary. 

This advisory opinion request asks this Court to circumvent unnecessary litigation and 

delay and resolve promptly a dispute that requires swift and final action, thereby comporting with 

the Constitutional Convention delegates’ desire that the advisory opinion provision “facilitate the 

effective and efficient operation of our state government.” 1 Official Record Constitutional 

Convention 1961, p 1543.  Thus, the Court should exercise its discretion to grant the Michigan 

Legislature’s request for an advisory opinion.

II. The Michigan Constitution of 1963, art 2, § 9 Does Not Prohibit The Legislature 
From Enacting An Initiative Petition Into Law And Then Later Amending That 
Law During The Same Legislative Session. 

“The legislative authority of the state can do anything which it is not prohibited from doing 

by the people through the Constitution of the State or the United States.” Taxpayers of Mich 

Against Casinos v Michigan, 471 Mich 306, 327; 685 NW2d 221 (2004) (citing Attorney General 

ex rel O’Hara v Montgomery, 275 Mich 504, 538; 267 NW2d 550 (1936)).  The dispositive 

question before this Court, therefore, is whether the relevant constitutional provision, Const 1963, 

art 2, § 9, bars the Legislature from amending an initiated law during the same session in which it 

was initially enacted.  

Again, there are two types of initiatives in Michigan, each set forth in separate sections of 

the Michigan Constitution.  There is an initiative to amend the Constitution, which is governed by 

Const 1963, art 12, § 2, and an initiative to propose a law, which is governed by Const 1963, art 

2, § 9.  An initiative to amend the Constitution requires more signatures and goes directly to the 
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ballot for consideration by the voters (a direct initiative).
8

 In contrast, a law proposed by initiative 

requires fewer signatures and first goes to the Legislature for consideration; if the Legislature fails 

to enact or reject the proposed law within 40 session days after receiving it, the proposal is then 

placed on the ballot for consideration by the voters at the next general election (indirect initiative).
9

The type of initiative involved here is the indirect initiative set forth in Const 1963, art 2, § 9, 

which provides in pertinent part as follows: 

The people reserve to themselves the power to propose laws and 
to enact and reject laws, called the initiative, and the power to 
approve or reject laws enacted by the legislature, called the 
referendum.  The power of initiative extends only to laws which the 
legislature may enact under this constitution. [Emphasis added]. 

In order to propose a law by initiative, the proponents must prepare a petition in compliance with 

the requirements of the Michigan Constitution and Michigan Election Law, and obtain the requisite 

number of valid signatures within the time periods specified by law.  Once the petition and 

signatures are certified by the Board of State Canvassers, the petition is transmitted by the 

Secretary of State to the Legislature for review and consideration as follows:   

Any law proposed by initiative petition shall be either enacted or 
rejected by the legislature without change or amendment within 40 
session days from the time such petition is received by the 
legislature.  If any law proposed by such petition shall be enacted by 
the legislature it shall be subject to referendum, as hereinafter 

provided.
10

8
 A proposal to amend the Constitution requires signatures from electors totaling at least 

10% of the total votes cast at the last gubernatorial election.  Const 1963, art 12, § 2. 

9
 A proposal for an initiated law requires signatures from electors totaling at least 8% of 

the total votes cast at the last gubernatorial election.  Const 1963, art 2, § 9. 

10
 The right of referendum allows the voters with signatures totaling 5% of the votes cast 

at the last gubernatorial election to suspend a law enacted by the Legislature until it can be voted 
on at the next general election.  Const 1963, art 2, § 9. 
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Const 1963, art 2, § 9, ¶3.  If the Legislature does not enact the proposal within 40 session days, 

the proposal is submitted “to the people for approval or rejection at the next general election.” Id.

Notably, Const 1963, art 2, § 9 only provides the following limitations on the Legislature’s ability 

to amend a measure approved under that section: 

No law initiated or adopted by the people shall be subject to the veto 
power of the governor, and no law adopted by the people at the polls 
under the initiative provisions of this section shall be amended or 
repealed, except by a vote of the electors unless otherwise provided 
in the initiative measure or by three-fourths of the members elected 
to and serving in each house of the legislature.  Laws approved by 
the people under the referendum provision of this section may be 
amended by the legislature at any subsequent session thereof.  If two 
or more measures approved by the electors at the same election 
conflict, that receiving the highest affirmative vote shall prevail.  

Read plainly, this paragraph imposes only two restraints on the Legislature’s ability to amend an 

initiated law and neither applies to the present question.  First, in the case of a referendum, a law 

approved by the people can only be amended at a “subsequent session.” Second, in the case of an 

initiated law that is submitted to and adopted by the people, unless the measure provides otherwise, 

it may only be amended by vote of three-fourths of the members of each chamber.  In addition to 

the former being exclusive to a referendum, both restraints are unambiguously limited to laws that 

are approved or adopted by the people.  Consequently, neither restraint applies to an initiated law 

that is enacted by the Legislature.  In fact, the only language in Const 1963, art 2, § 9 addressing 

a law that is both proposed by initiative and enacted by the Legislature merely states that it “shall 

be subject to referendum” and “shall [not] be subject to the veto power of the governor.”  

Because it is incontrovertible that Const 1963, art 2, § 9 imposes no constraint, temporal 

or otherwise, on the Legislature’s ability to amend an initiated law that it enacts, the Legislature is 

free to amend such law during the same session in which it is enacted.  This textual interpretation 
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is buttressed by the common understanding of this section of the Constitution at the time of 

adoption. 

A. Rules Of Constitutional Construction Require A Plain Examination Of The 
Words Used And Their Common Understanding At The Time Of Ratification. 

“[T]he primary objective of constitutional interpretation, not dissimilar to any other 

exercise in judicial interpretation, is to faithfully give meaning to the intent of those who enacted 

the law.” Nat’l Pride At Work, Inc v Governor, 481 Mich 56, 67; 748 NW2d 524 (2008).  Thus, a 

court’s “primary goal in construing a constitutional provision is to give effect to the intent of the 

people of the state of Michigan who ratified the Constitution, by applying the rule of ‘common 

understanding.’” UAW v Green, 498 Mich 282, 286-87; 870 NW2d 867 (2015).  As Justice Cooley 

explained:  

A constitution is made for the people and by the people. The 
interpretation that should be given it is that which reasonable minds, 
the great mass of the people themselves, would give it. ‘For as the 
Constitution does not derive its force from the convention which 
framed, but from the people who ratified it, the intent to be arrived 
at is that of the people, and it is not to be supposed that they have 
looked for any dark or abstruse meaning in the words employed, but 
rather that they have accepted them in the sense most obvious to the 
common understanding, and ratified the instrument in the belief that 
that was the sense designed to be conveyed.’ [1 Cooley, 
Constitutional Limitations (6th ed), p 81.] 

“Each provision of a State Constitution is the direct word of the people of the State, not 

that of the scriveners thereof.” Mich United Conservation Clubs v Secretary of State, 464 Mich 

359, 373; 630 NW2d 297 (Young, J., concurring) (quoting Lockwood v Nims, 357 Mich 517, 565; 

98 NW2d 753 (1959) (Black, J., concurring)).  A court’s “first inquiry, when interpreting 

constitutional provisions, ‘is to determine the text’s original meaning to the ratifiers, the people, 

at the time of ratification.…  This is accomplished by ‘applying each term’s plain meaning at the 

time of ratification.’” County Road Ass’n of Mich v Governor, 474 Mich 11, 15; 705 NW2d 680 
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(2005) (quoting Wayne Co v Hathcock, 471 Mich 445, 468-469; 684 NW2d 765 (2004)).  To that 

end, courts examine the precise language used and “apply the plain meaning of terms used in the 

constitution unless technical legal terms were employed.” Toll Northville LTD v Twp of Northville, 

480 Mich 6, 11; 743 NW2d 902 (2008); see also UAW, 498 Mich at 287 (2015) (citing Mich United 

Conservation Clubs, 464 Mich at 376 (Young, J., concurring) (“Unless we are able to determine 

that a constitutional provision had some other particularized or specialized meaning in the 

collective mind of the 1963 electorate, we must give effect to the natural meaning of the language 

used in the Constitution.”)

Interpretation of a constitutional provision also takes account of “the circumstances leading 

to the adoption of the provision and the purpose sought to be accomplished.” People v Tanner, 496 

Mich 199, 226; 853 NW2d 653 (2014) (citation and quotation marks omitted).  Moreover, in order 

to determine the “common understanding,” debates during the Constitutional Convention, as well 

as the Address to the People, can serve as aids in determining the intent of the ratifiers.  People v 

Nutt, 469 Mich 565, 574; 677 NW2d 1 (2004).  Indeed, this Court has found that those documents 

are “not controlling, [but] relevant.”  Citizens Protecting Michigan’s Constitution v Secretary of 

State, 503 Mich 42, 61; 921 NW2d 247 (2018). 

Lastly, when interpreting the Constitution, every provision of the constitution “must be 

interpreted in the light of the document as a whole.”  Lapeer Co Clerk v Lapeer Circuit Court, 469 

Mich 146, 156; 665 NW2d 452 (2003) (citations omitted).  Based upon this principle, appellate 

courts in the State have found that when a provision of the Constitution does not include language 

that is present in other provisions, the exclusion was intentional. See, e.g., House Speaker v 

Governor, 443 Mich 560, 590 n36; 506 NW2d 190 (1993); and Hammel v Speaker of House of 

Representatives, 297 Mich App 641, 649-50; 825 NW2d 616 (2012). 
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B. A Plain Reading Of The Text Of The Constitution Clearly Demonstrates That 
The Legislature May Amend A Law Initially Proposed By Initiative At Any 
Time Following Enactment.  

Const 1963, art 2, § 9 makes two explicit distinctions that are relevant to the present 

question: (1) it differentiates between initiative and referendum petitions, initiatives being new 

laws proposed by the people and referendum being laws enacted by the Legislature that are either 

approved or rejected thereafter by the people; and (2) it differentiates between laws enacted by the 

Legislature and those adopted or approved by the people.  From both distinctions stem the only 

two limitations that Const 1963, art 2, § 9 imposes on the Legislature vis-à-vis its ability to amend 

a law enacted under that section: a supermajority vote requirement for an initiated law adopted by 

the people and a subsequent session requirement on a referendum approved by the people.  Because 

neither limitation applies to an initiated law enacted by the Legislature, under basic principles of 

constitutional construction, an initiated law can clearly be amended at any time, including within 

the same session in which it is enacted.  

Beginning with the distinction between initiated laws enacted by the Legislature and those 

adopted by the people, the initiative right provided to the people under the Constitution is the 

ability to “propose laws and to enact and reject laws[.]” Const 1963, art 2, § 9, ¶ 1 (emphasis 

added).  When an initiative is submitted to the Legislature, it is simply a proposed law for the 

Legislature to consider, similar to any other proposed legislation that may be introduced for its 

consideration.  Indeed, the “power of initiative extends only to laws which the legislature may 

enact under this constitution.” Id.  At that point, the initiative can be “enacted or rejected by the 

Legislature.” Id. at ¶ 3.  However, if the Legislature declines to enact the proposal, then it may be 

“adopted by the people” at the next general election.  If approved by the people, the initiative is  

no longer considered a legislative enactment and therefore provided additional protections under 
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Const 1963, art 2, § 9, in the form of a supermajority vote requirement for subsequent amendments, 

as follows: 

[N]o law adopted by the people at the polls under the initiative 
provisions of this section shall be amended or repealed, except by a 
vote of the electors unless otherwise provided in the initiative 
measure or by three-fourths of the members elected to and serving 
in each house of the legislature.  [Emphasis added]. 

This distinction between an initiative enacted by the Legislature and one adopted by the 

people is also used to comprehensively exempt all initiatives from the veto process.  Const 1963, 

art 2, § 9 provides that “[N]o law initiated or adopted by the people shall be subject to the veto 

power of the governor[.]” [Emphasis added].  Thus, regardless of whether an initiated law is 

enacted by the Legislature or adopted by the people, the Governor may not veto that law.  In 

contrast, the requirement that initiated laws can only be amended by a three-fourths vote of both 

chambers of the Legislature is expressly limited to those laws “adopted by the people” and not to 

laws proposed by the people but enacted by the Legislature.  See Const 1963, art 2, § 9, ¶ 5 

(emphasis added).  

Given that the ratifiers clearly chose to apply the veto exception to initiated laws both 

enacted by the Legislature and adopted by the people, yet only applied the requirement that 

subsequent amendments be subject to a supermajority requirement to laws approved by the people, 

such differentiation was clearly deliberate.  Meaning, by the plain language of this section, it is 

evident that the ratifiers’ intent was to permit the subsequent amendment of a legislatively enacted 
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initiative by a simple majority vote,
11

similar to the typical legislative enactment, a conclusion that 

has never been in dispute.
12

It is therefore patently clear upon a simple review of Const 1963, art 2, § 9 that the 

Legislature can amend or repeal a law that is approved through the initiative process.  The only 

difference is that for laws enacted by the Legislature, only a majority vote is required to do so, 

whereas for laws adopted by the people at the polls, the supermajority requirement applies.  

The next inquiry is whether there is any temporal limitation imposed on the Legislature’s 

ability to amend or repeal an initiated law.  Again, a plain reading of Const 1963, art 2, § 9 provides 

a clear answer, one that centers on the express distinction between a referendum and an initiated 

law.  Generally, pursuant to Article 4 of the State Constitution, there are no time limits or delays 

imposed on how quickly the Legislature may act to amend or repeal legislation that it has 

previously enacted.  Thus, there would have to be an exception provided either in Const 1963, art 

2, § 9, or elsewhere in the Constitution as applied to initiatives, for such a limitation to apply.  No 

such time delay exists, and indeed it is clear from the constitutional text that the absence of such 

limitation was intentional.  

Paragraph 5 of Const 1963, art 2, § 9, provides: “Laws approved by the people under the 

referendum provision of this section may be amended by the legislature at any subsequent session 

11
 Const 1963, art 4, § 26.  

12 See, e.g., Exhibit 9, OAG, 1976, No. 4,932, p 240 (January 15, 1976) (“It is my opinion 
that, had the drafters of the Constitution intended that initial enactment of legislation proposed by 
initiative petition under paragraph 3 would require extraordinary majorities in each house, explicit 
language to that effect would have been utilized.  I interpret the absence of such language as 
signifying an intent that such laws be adopted by those majorities of the members elected to and 
serving in each house of the legislature specified elsewhere in Mich Const 1963….  If a measure 
proposed by initiative petition is enacted by the Legislature within 40 session days without 
change or amendment, the legislature can amend or repeal such a measure by majority votes 
in each house as specified elsewhere in Mich Const 1963.”) (Emphasis added). 
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thereof.”  Meaning, if a law is enacted by the Legislature, subject to a referendum, and then 

approved by the people, then that law may only be amended by the Legislature at a subsequent

session.  This provision is the only part of this rather lengthy section of the Constitution that 

imposes a temporal restriction on the Legislature’s ability to amend an enacted law, and it is clearly 

and explicitly limited to one set of circumstances: laws approved by the people through 

referendum.  

In contrast, Const 1963, art 2, § 9 does not impose any temporal limitations or requirements 

of delay for laws initiated by the people, let alone initiated laws enacted by the Legislature.  Under 

basic principles of constitutional construction and textual analysis, that omission must be viewed 

as an intentional decision by the ratifiers, because such a delay is expressly imposed on laws 

approved by referendum.  This conclusion is most logical given that once the Legislature enacts 

an initiative, it is on the same plane as any other legislative enactment, subject to the same 

requirements for any other legislative amendment, no more and no less.  In short, every provision 

of the Constitution “must be interpreted in the light of the document as a whole,” Lapeer Co Clerk,

469 Mich at 156, and when a provision of the Constitution does not include language that is present 

in other provisions, the exclusion is deemed intentional.  See, e.g., House Speaker, 443 Mich at 

590, n36; Hammel, 297 Mich App at 649-50. 

C. This Textual Interpretation Of The Constitution Is Unequivocally Supported 
By The History Of Initiatives In Michigan And The Constitutional Convention 
Of 1961. 

Interpretation of a constitutional provision must also take account of “the circumstances 

leading to the adoption of the provision and the purpose sought to be accomplished.” Tanner, 496 

Mich at 226.  Moreover, in order to determine the “common understanding,” debates during the 

Constitutional Convention, as well as the Address to the People, can serve as aids in determining 

the intent of the ratifiers.  Nutt, 469 Mich at 574. 
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While the right of constitutional initiative was included in the 1908 Constitution as 

originally adopted, it was not until 1913 that the Legislature proposed an amendment to the 

Constitution to provide for the right of statutory initiative, which was approved by the electorate 

later that same year.  The statutory initiative process was incorporated into the legislative section 

of the Constitution, Const 1908, art 5, § 1, in pertinent part as follows:

Legislative power; initiative; referendum. 

Sec. 1.  The legislative power of the state of Michigan is vested in a 
senate and house of representatives; but the people reserve to 
themselves the power to propose legislative measures, resolutions 
and laws; to enact or reject the same at the polls independently of 
the legislature; and to approve or reject at the polls any act passed 
by the legislature, except acts making appropriations for state 
institutions and to meet deficiencies in state funds.  The first power 
reserved by the people is the initiative….  Provided, that no law shall 
be enacted by the initiative that could not under this constitution be 
enacted by the legislature….  The law proposed by such petition 
shall be either enacted or rejected by the legislature without change 
or amendment within 40 days from the time such petition is received 
by the legislature. 

**** 

No act initiated or adopted by the people, shall be subject to the veto 
power of the governor, and no act adopted by the people at the polls 
under the initiative provisions of this section shall be amended or 
repealed, except by a vote of the electors unless otherwise provided 
in said initiative measure, but the legislature may propose such 
amendments, alterations or repeals to the people.  Acts adopted by 
the people under the referendum provision of this section may be 
amended by the legislature at any subsequent session thereof. 
[Emphasis added]. 

Under the 1908 Constitution, therefore, if a proposed initiative was enacted by the Legislature, it 

could be amended like any other legislation, but if the Legislature declined to act on the proposal 

and it was later approved by the people at the polls, it could then only be amended or repealed by 
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the people unless otherwise provided in the initiative.
13

Meaning the Legislature had no 

amendment rights whatsoever for a proposal adopted by the people.  

There was a lengthy discussion at the 1961 Constitutional Convention on this issue and, 

specifically, whether the Legislature should be provided the ability to amend or repeal an initiated 

law adopted by the people, as follows: 

Mr. Kuhn:  I think it is interesting to note this.  I know we do not 
have a lot of time to explain this very complicated thing, but what 
are the rights of the legislature after the people start this petition and 
have the 10 [sic] percent of the people who voted for governor?  
They must accept it within 40 days, and accept it in toto, or they 
must place it on the ballot.  Now, what happens if they place it on 
the ballot and the people adopt it?  They lose control of it.  They 
can’t amend it, they can’t repeal it, and they can’t change it in 
anyway unless the people give them consent in their initiative 
petition, or unless they go back to the people and ask them to do this.  
This makes it rather strong.  

The only time we have had an initiative matter that went through 
was the oleomargarine back in 1950.  The legislature saw what the 
people wanted, and had the pulse and the feeling, and adopted it to
get away from this control factor so that they could keep control of 
the matter. 

This is a very good thing.  It’s tough.  We want to make it tough.  It 
should not be easy.  The people should not be writing the laws.  
That’s what we have a senate and house of representatives for…. 

**** 

Mr. Wanger: …Mr. Kuhn, isn’t there another difference between 
initiative and referendum, namely: that referendum cannot result in 
having a statute on the books which it takes a popular vote to repeal?  
Whereas, the initiative, if the initiated statute is adopted, means that 

13
 From a practical perspective, this was not much of an issue, because the constitutional 

initiative route was much more popular at that time, with only one initiated law being successfully 
proposed between 1913 and 1961.  In 1948, petitions qualified a statutory proposal that would 
render a 1901 statute prohibiting the sale of colored margarine of no effect.  The Legislature 
enacted the proposal, but opponents of the measure invoked the referendum process and the statute 
did not become operative until passed by the people in 1950. 

R
E

C
E

IV
E

D
 by M

SC
 3/5/2019 11:04:59 A

M



19 
30305745.2 

the people, in order to make any changes in that statute, have to vote; 
and the legislature cannot vote to change it. 

Mr. Kuhn: Well, not exactly.  I’ll try to explain this a little bit, Mr. 
Wanger.  If the legislature sees fit to adopt the petition of the 
initiative as being sent out, if the legislature in their wisdom feel it 
looks like it is going to be good, and they adopt it in toto, then they 
have full control.  They can amend it and do anything they see fit.
But if they do not, and then you start an initiative petition and it goes 
through and is adopted by the people without the legislature doing 
it, then they are precluded from disturbing it.  2 Official Record, 
Constitutional Convention 1961, Page 2394-2395 (emphasis 
added). 

The delegates had no concerns whatsoever about the fact that if the proposed law was enacted by 

the Legislature, it then assumed control of the law and could amend it, repeal it, or otherwise do 

whatever the Legislature so chose, consistent with its authority for any other legislative enactment. 

Clearly, it was intended that if the Legislature enacted a law proposed by initiative, it would retain 

“full control,” and that was indeed the preferred result, because it is the Legislature that should be 

enacting the laws of this state as a matter of course.  The delegates did, however, express 

reservations about the lack of ability to ever amend or repeal an initiative approved by the people.  

A discussion ensued concerning the best manner in which to rectify this situation while still 

protecting the law that was approved by the people at the polls, including whether a supermajority 

requirement should be imposed or a period of delay during which such a proposal could not be 

amended or repealed.  The proposed limitation on when the Legislature could amend such a law 

was expressly rejected in favor of the three-fourths vote requirement, as follows: 

Mr. Kuhn: [W]ould [the delegate] include in his proposed 
amendment something to the effect of this being done in a 
subsequent legislative session….?” 

Mr. Hutchinson: [W]e [the committee] thought that this ¾ vote 
requirement would be a sufficient safeguard and that the time 
element would become very secondary.  In fact,…[Delegate Downs] 
didn’t know whether the time element would work out very well. 
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**** 

Mr. Downs: I think the ¾ vote is a reasonable requirement.  I prefer 
it a little bit to the time concept.  I think it is a little better way to 
handle the problem. 

Id. at 2396. 

The history of Const 1963, art 2, § 9 therefore clearly reinforces the already readily 

apparent conclusion based on the text that the Legislature retains full control of a legislatively 

enacted initiative, meaning it can amend or repeal such law at any time with a majority vote, 

including during the same session.  The drafters deliberately treated initiated laws passed by the 

people differently by imposing a supermajority vote requirement for amendments, yet expressly 

rejected the notion of a time delay before such amendments could occur.  The fact that this concept 

was both discussed and declined further demonstrates that the delegates understood that to impose 

a delay on when the Legislature could amend an initiated law required language specifying such a 

requirement because in its absence, no such delay would apply.  Indeed, the only circumstance 

under which the delegates saw fit to impose a time delay was for a referendum.  These decisions 

were all clearly reflected in the text of Const 1963, art 2, § 9, and upheld by the people when they 

voted to ratify the 1963 Constitution.  

D. Laws Proposed By Initiative Are On Equal Footing With Any Other 
Legislative Enactment And So May Be Similarly Amended During the Same 
Session In Which They Are Enacted.  

In addition to being supported by the plain text of the Constitution and historical records, 

the conclusion that the Legislature is free to amend an initiated law during the same session in 

which it is adopted is consistent with well settled judicial precedent that laws proposed by initiative 

are subject to the same constitutional requirements as laws initiated by the Legislature unless 

otherwise provided in Const 1963, art 2, § 9.  More than 70 years ago, in Leininger v Alger, 316 

Mich 644; 26 NW2d 348 (1947), this Court held that the title object clause set forth in Const 1908, 
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art 5, § 21 (now Const 1963, art 4, § 24) applied to initiated laws.  See also Automobile Club of 

Mich Committee for Lower Rates Now v Secretary of State (On Remand), 195 Mich App 613; 491 

NW2d 269 (1992) (article 4, § 25’s republication requirement applied to petition to initiate 

legislation).    

Decades later, in Frey, the Court of Appeals addressed whether the two-thirds vote 

requirement for giving legislation immediate effect under Const 1963, art 4, § 27 applied to an 

initiated law enacted by the Legislature pursuant to Const 1963, art 2, § 9, even when the petition 

itself provided it was to be given immediate effect.  The Court flatly rejected the argument that 

Article 4 did not apply to Article 2 of the Constitution, noting that Const 1963, art 2, § 9 provides 

that “no law initiated or adopted by the people shall be subject to the veto power of the Governor.”  

Given that the Governor’s veto power is conferred by Const 1963, art 4, § 33, had the delegates 

“not meant to have sections of Article 4 apply to Article 2, the language exempting initiatives from 

the Governor’s veto power would not have been necessary.”  Id. at 598.  

The Court of Appeals also rejected the notion that the language of the petition preempted 

application of Const 1963, art 4, § 27, because laws proposed by initiative are on “equal footing” 

with laws proposed by the Legislature.  The Court explained its decision as follows: 

Acceptance of defendants’ position would place laws proposed by 
the initiative on a superior, not equal, footing with legislative acts 
not proposed by the people.  Since everything that emerges from the 
Legislature is legislation, all legislative acts must be on equal 
footing.  Stated in other language, once it is conceded that it is 
necessary to refer to Article 4 in order to determine the effective date 
of initiated legislation that does not refer to an effective date, it 
becomes immediately apparent that the wall that is said to exist 
between article 2 and article 4 does not exist.  Id. at 600. 

On appeal, this Court likewise easily disposed of the argument that Article 4 did not apply 

to Article 2, or that it only applied as to the procedural requirements: “[W]e have never adopted 

the distinction proposed by defendant and intervening defendants.  We expressly reject that 
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distinction.” 429 Mich at 324.  After thoroughly examining judicial precedent and the dialogue of 

the constitutional conventions, this Court concluded that absent a specific exception, Article 4 

applied to Article 2 and, specifically Const 1963, art 4, § 27 applied to initiated laws enacted by 

the Legislature.  Id. at 335 (“The common understanding of this provision is that it applies to 

initiated laws enacted by the Legislature because it does not provide an exception for initiated laws 

enacted by the Legislature.”)  

In sum, it is well settled that an initiated law enacted by the Legislature is on equal footing 

with legislation enacted in the normal course.  Because it is indisputable that Article 4 does not 

prohibit the Legislature from amending non-initiated legislation that it enacts during that same 

session, which it has often done without controversy,
14

and because there is no contrary authority 

in Const 1963, art 2, § 9, judicial precedent dictates that an initiated law enacted by the Legislature 

may be similarly amended during the same session in which it was originally enacted.

III. Public Act 368 Of 2018 And Public Act 369 Of 2018 Were Enacted In Accordance 
With Const 1963, art 2, § 9. 

The Legislature enacted the proposed initiatives without change within 40 days as 

permitted by Const 1963, art 2, § 9.  The Legislature then passed amendments to both legislatively 

enacted laws by a majority vote, which is also permitted by the Constitution.  Because there is no 

temporal limitation restraining the Legislature’s unquestioned authority to amend legislatively 

enacted initiatives, 2018 PA 368 and 2018 PA 369 were both enacted in accordance with Const 

1963, art 2, § 9. 

14 See, e.g., 2018 SB 1162 and 2018 SB 1094 (both amending MCL 437.1517a and both 
enacted during December 2018).  
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CONCLUSION 

For all of the reasons outlined herein, the Michigan Legislature requests the following from 

this Honorable Court: 

1. Grant the Michigan Legislature’s Request for an Advisory Opinion;  

2. Issue an Opinion holding that Const 1963, art 2, § 9 permits the Michigan 
Legislature to enact an initiative petition into law and then subsequently amend that 
law during the same legislative session;  

3. Issue an Opinion holding that 2018 PA 368 and 2018 PA 369 were enacted in 
accordance with Const 1963, art 2, § 9; and 

4. Such other relief that this Court deems equitable and just.  

Respectfully submitted,  
HONIGMAN LLP 

Attorneys for Michigan Senate and Michigan House 
of Representatives  

Dated:  March 5, 2019 By:  /s/ Andrea L. Hansen  
Andrea L. Hansen (P47358) 
Doug Mains (P75351) 
222 North Washington Square, Ste. 400 
Lansing, MI 48933 
(517) 377-0709 

CERTIFICATE OF SERVICE 

I hereby certify that on March 5, 2019, I electronically filed the above document with the 
Clerk of the Court using the ECF system, through which notification of such filing was sent to all 
attorneys of record in this matter. 

/s/ Diane Pohl 
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